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Oplnion No. 435-B 

s P. 
Opinion on Reheating and Direethtg Revised Compl ince  Filing 

96 FERC ¶ 61,7.81 (2001) 

This order addressed requests for rehearing on starting rate base issues, the 
recovery of civil litigation and settlement coma, the eligibility and calculation of 
repm~ons, and regulatory expenses. 

On rehearing, SFPP argued that the Commission's determination that a 1988 
settlement involving SFPP's predecessor did not bar invemigafion of SFPP's starting rate 
base for the period before 1988 (since the settlemant was silmt on that point) was 
inconsistent with Opinion 154-B, Williams Pitg Line Ccmmmv. 31 FERC ¶ 61,377 
(1985), which e s t a b ~  a "stron 8 presumpt/on that the parent company's capital 
structure should control i f  the pipeline had no independent capital structure of its own." 
The Commission denied rehearing. (at 62,065). The Comm/~'on also affirmed its 
finding that the ALJ's determination that the use of SFPP's parent's capital structure to 
establish the starting rate base, led to an anomalous result that was inconsistent with the 
Commission's rate making methodology. (at 62,068). 

Opinion 435-A denied SFPP litigation and settlement costs for anti-trust fitigafion 
brought by two of its shiplg~ On rehearing, SFPP argued that the costs incurred were 
proper regulatory expenses and were not extraordinary. SFPP alleged that under lroe~i$ 
Gas T tmmni~on  Svsten~ L.P. v FERC. 145 F.3d 398 (D.C. Cir. 1998), its civil action 
costs were recoverable as prudent busineu expenses that should be recoverable through 
its jurisdictional rat~. (at 62,069). The Comm/as/on aflfirmed its conclusion that the 
civil litisafion involved issues that were beyond the prudcage issues governed by the 
Commission's tariff based reg~atory authority. The Commission stated that in 
the issue was wbether the underlying act, wifich wM clearly within the Commission's 
province, was pmdca~ With SFPP, that was not the case. (at 62,070). 

Opinion 435-A held that only one of the East Line shippers, Navajo Refining 
Company, was eligible to receive reparations. Chevron and RFC filed requests for 
rehearing of this detmninafion. The Commission granted rehearing and conchnled that 
both Chevron and RFC wen~ entitled to reparations. In addition, the Commission also 
determined that Tosco end Mobil were eligible. The Commission also clarified Opinion 
435-A to ensure that any shipper that Wevailed in any m,d~equent p r o ~  would not 
be wevented from receivin8 the appropriate reparations. In calculafin8 reparations, SFPP 
must "determine what the just and reasonable rate would be in each year between 1994 
and Ausust 1, 2000 (as well as two years back from the date of the earliest complaint), 
end tben cnlcnlate what the apwowiate gnxs revenues would have been from that rate. 
The differew.e betwem what SFPP a~tually earned and its ~ 8roas revenues 
would be the total reparations pooL Once reparations are paid to eligt%le recipients, the 
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remainder of the pool is to be used to offset certain post-teat year extmnse~ then only the 
remaining costs could be recovered through a five-year surcharge. (at 62,073-74). 

Opinion No. 435-A allowed SFPP to recover its post-test year (1995-1998) 
regulatory expenses through a combination of offsets against unpaid reparations and a 
surcharge to be amortized over five years. The Commission affn-med this result. (at 
62,074-75). 

The order also sddressod mis~llaneous issues raised by SFPP's compliance filin 8 
pursuant to Opinion No. 43.%A. Nolably, it ~'versod an earlier determination and found 
that SFPP could not include poat-tem year environmental, reconditioning, or litigation 
expenses in its surcharge. (at 62,078-79). 
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COMM-OPI~IION-ORDER, 96 FERC 1161,281, SFPP, LP., Docket No~ OR92-8-000, OR92-8-010, OR93-6-000, 
OR93-5-007, OR94-3-0(X), OR94-4-000 end OR94-4-007, Mobil (3/I CorpomUon v. SFPP, LP., Oocket NoB. 
0R95-5-000 end 0R95-6-006, Tosco Corporation v. SFPP, LP.,..., (Sep. 13, 2001) 
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8FPP, LP., Docket Noe. OR92-8-000, OR92-8-010, OR93-6-000, OR93-5-007, OR94-3-(X)0, OR94-,I-000 and 
OR94-4-007, Mobil Oil Coq~Brabon v. SFPP, LP., Docket Noo. OR95-5-000 end OR95-8-006, Tosco 
Corporation v. SFPP, LIP., Docket No. OR95-34-000, SFPP, LP., Docket Nos. IS99-144-000, 1899.144-001 
and IS99-144-002, SFPP, LP ,  Docket No. IS00-379-000 
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[~61,281] 

SFPP, LP ,  Docket Nos. OR92-8-000, 0R92-8-010, OR93-5-000, OR93-5-007, OR94-3-000, OR94-4-0~ and 
OR94-4-007 

Mobil Oil Coqloratlon v. SFPP, LP.,  Docket Nos. OR95-8-000 and OR95-6-006 

Tosco ~ v. SFPP, LP., Docket No. 0R95-34-000 

SFPP, LP., Docket Nos. 1899-144-000, ISg9-144-001 end IS99-144-002 

SFPP, I_P., Docket No. IS00-379-000 

Opinion No. 435-B; Opinion on Rehearing and DlnmUng Revised Compliance Filing 

(Issued 8optombor 13, 2001) 

Before Commhmionem: Pat Wood, III, Chairman; ~111bim L Mammy, Lind| Breath#t, and Nora Mead 
Browne,. 

~DeBRir/cos 

Stephen H. Brose, Timothy H. Welsh, Amy W. Lustig, R. Gregory Cunnlngham, J. Patrick Kennedy, Steven G. 
T. Reed and Ke#y C. Maynard for SFPP, LP. 

Thomas B. Maoee, Michael Lobue and John B. Merritt for Amo Product~ Company 

R. Gordon Gooch, Mark R. Haske#, Gienn S. Benson and Jonya Walkerfor Amo Products Company, Texaco 
Refining and ~ ,  In~, Mobil Oil ~ and Tosco Coq)orat~ 

J. Wade/_/nsday and Joe/L Greene for Arizona Public Senrice Company, Salt River Project and Phelps 
Dodge ~ .  

h b e cchc e c b  hgh  e 
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D. Jane Drennan, Andrew S. Katz, David L Hunt and Ruth A. Bosek for Chevron USA Products Company 

Patrick J. Keeley and Franklin R Bay for El Paso Refinery, L.P. 

Stephen L. Teichler. Charles M. Darling and Jennifer S. Leete far Nm~jo Refining Corpora'don 

Jeron I_ Stevens, C, hatfes M. Butler. III, Michael Hamrlc and Dav/d Stevens for Refinenj Holding Company 

Robert L Woods, Amotd H Meltz, Warren C. Wood, Dennis H. Melvin and John P. Roddyfor the Staff of the 
Federal Energy Regulatory Conmlission 

[Ol~nlon No. 431FIB Text] 

On May 17, 2000, the Commission issued Qt~nion No. 435-A, 1 an order on rehearing in the captioned 
proceeding that modified and dadflad certain portions of its prior order in O~inion No. 435. i~ Both ordem 
addressed the method for e~ab~ishing just and reasonab~ rates for SFPP Inc.'s (SFPP) east and west lines 
serving Arizona and New Mexico based on a 1994 cost of service. In response to Ooinion No. 435-A., SFPP filed 
a revised comlditmco filing In Docket No. OR98-010, et al., on July 17, 2000. On the same date SFPP also filed 
proposed FERC Tariff Nurnixw 60 in Docket No. 

[SZ,Oe4l 

IS00-379-000 to provide revised rates reflecting the compliance rding, and included a surcharge on its East Line 
rotes between El Paso, Texas, and Phoenix, Arizona, to recover certain additional costs the Commission stated 
SFPP might be e~ible to amortize over a 5-year period. Both the July 17 compliance filing and the filing In 
_No. IS(X)-379-000 were protested. On August 16, 2000, the Commission accepted and suspended proposecl 
Tariff Number 60, subject to refund, effective August 1, 2000. 

SFPP and two shipper part~, Chevron Products Company (Chevron), and Refining Holding Company (RHC) 
have filed requests for rehearing of Opinion No. 4~,-A. SFPP filed a rehearing request related to the August 16, 
2000 suspension order. 4 The Commission denies SFPP's requests for rehearing, certain of those of the shipper 
parties, and clarifies a number of issues. In light of those decisions and upon review of the compliance filing, 
SFPP is directed to submit a revised compliance filing in D0ckQt No. OR92-8-000, eta/. and to recalculate and 
refite the surcharge filed in [~Ek~_..No. IS00-379-000. SFPP is directed to make reparations consistent with this 
order. 

Dl~JSS/O~ 

The background of this complex li'dgat~n is discussed in detail in Opinion Nos. 435 and 4,3~__and will not be 
repeated here except as naceua~/to resolve the issues presented. In summaly, the lit~aUon involves a 
proimctmd dispute between SFPP and its shippers regarding the reasonabkmees of SFPP's oil pipeline rates for 
shipn'teflts on its South Una system. That system ~ of lines between the Los Angles buin and Phoimix, 
Arizona, end between El Paso, Texas, and Phoenix. In addlbon, the Wstem has the capa~lity to serve Tucson, 
Adzona from efih~' of ite end polnts. The mbearing and complisnce iasues now before ~ ~ ~m 
pcimari~y on rate base issues, lhe recovery of legal costs, and the eligibility for and calculation of reparations. A 
related point regards the extent to which SFPP can recover through a surcharge cortein co~s that the 

did not pamlit SFPP to recover through its rate base but may be eligible for recovery through a five 
year surcharge under O ~ n ~  Np.,.435-_A_. 

h b e cchc e c b  h g h  e 
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A. The Requests for Rehearing 

1. The Starting Rate Base 

Opirlk;m No. 4:~:Aconcluded that the capital structure to be used by SFPP in calcula~ng its starting rate base 
as of December 31, 1983, would be that adopted as a result of its initial public offering on December 19, 1988, or 
60.74 percent debt and 39.26 percent equity, s In reaching this conclusion, the Commiss~ adopted the prior 
conclusions by two ALJ's that SFPP's risks as a ptpeiine on June 28, 1985 were 

[ez,0 ] 

materbdly different than those of Its former parent company as of the same date. e The ~ ~ 
concluded that a 60.74 percent debt caldtal stmOture is more consistent with that generally adopted by the oil 
pipeline industry (45 to 55 percent debt), 7 a debt level that SFPP has gradu~ly approached over time. 8 In 
contrast, the 21.7 percent debt capital stnctme of SPPL's parmtt ~ in 1988 was less than one half that of 
the lower bound of the same oil pipeline industn/range. The Commission reacN~ this analytical conclusion after 
making a prior legal concJusion in Ol~liOn No. 435-A that the tin'ms of SFPP's 1988 Settlement with certain 
customef~ did not prechJde the revl~ng of SFPP's start~g rate base in ~is proceeding. 

SFPP argues on rehearing that Ooinlon No. 1,54~ established a strong presumption that the parent company's 
capital structure stmuld conVol if the pipeline had no independent capital structure of its own. It further asserts 
that there is no basis In b'le record for concluding that SFPPs risks in 1985 were diff~e~ or less ~ n  b ~ 
parent, as compared to 1988, and that in fact Its mgulato~ dsk was conslderably g ~  b e c a ~  ~ ~ I  
standards for determining plpe, ne rates were unknown in 1983. It also argues that the debt-equity ratio of its 
former parent was within debt-equity ratios ixevtous/y acceptKI by the Commission in gas decisions, 9 and that 
those precedents should control here. Finally, it asserts that it is inequitable and defeats investor expedabons to 
impose the same starting rate base for the period 1983 to 1988 as the period thereafter, and th= ~ 
Commission's prior determination that the 1988 Settlement prevents review of the starting rate base before 
December 19, 1988 should control. 

The Commission wig deny rehearing. The fundamenta/point hem is that the Commission determined in 
O~lnion No. 435-/~that the 1988 Settlement involving SFPP's predecessor entity does not bar investigation of 
SFPP's starting rate base for the period before 1988 in light of the Settlement's silence on this point. Ol~nion 435- 
A quoted Sec~on 5.3 of the 1988 Settlement: 

SPPL and Airline Intenmner further expreuJy understand and agree that the provMions of this Stipulation and 
Agreement relate only to the matters specifically refBcred to In this Stipulation and AgreemenL and that no 
party waives any claim or dght whlctt It ~ s e  may have with respect to any matt~s ~ e ~  ~ 
for in this Stipulation and Agreement 10 

AS stat~l In Oolnlon No. 435-A, the le~l of the pipellne's stmtlng rate base was an ~ In mW ~ 
involv~g SFPP's ixedecessor plpeane, SPPL, and was not expllc~/addressed In the 1968 ut t~nent  that 
resolved the li0gati~n wffich began In 1985. The Inue of SFPPs staring rote l~me Is ~ pn~pedy ~ 
Issue In thls pmceedlng. That luue turrm on the debt component of the capltal slnldure to ~ ~ in ~ 
proceeding to calculate the stmtlng rate base under the Commission's ODlnion No. 154-13 methodology. Since 
SPPL had no debt of its own on June 28, 1985, the threshold Issue is what debt-equity ratio should be used 
hem to dete~ine file starffng 

[e2,ou] 

rote base since no cletern~nabon was made by the Commission in the rate proceeding that was terminated in 
1988. 

h b e cchc e c b  h g h  e 
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During the 1985-1988 proceeding regarding the reasonableness of its rates, SPPL argued that a 100 percent 
equity structure was the aplxopdate capital stricture. In that proceeding, the ALJ re'.Nacted beth SPPL's proposed 
100 percent equity stnJcture and an altemative theory that the debt-equity structure of SPPL's parent company 
should be adopted. After conctoding that the dsks of SPPL and its then parent were too different to warrant use of 
the same capital stnJctum, the ALJ then cited the following concept from the appellate court opinion in Farmms 
Union I1: 

In the case ofoll pipelines, the h y ~  capital structure would be approximated by estimating the capacity 
of the pipeline to support debt in the absence of the pemnt's guamntses. 11 

In the 1985-1988 proceeding, the ALJ also noted that If the debt-equity structure of SPPL's parent were to be 
adopted, the size of the resu~ng starting rate base would actuaJly exceed the rate base that would have been 
calculated under the ICC's valuation ~ ,  which the Commission has diseUowed. Thus the very 
p u ~  of changing the method of determining a pipaline's sto~ng rate base would have been defeated if the 
AI.J had adopted SPPL's arguments in the 1985-1988 proceeding. 12 The ALJ in the current proceeding 
reached the same conckmion regarding both the tarring rate base SFPP advanced for its entire system and 
that Ix)rbon of the rote base that should be attributed to SFPP's South System lines between Los Angeles and 
El Paso. 13 In both cases the ALJs concJuded that the starting rate base would have been sever~y overstated 
using the capital ~ r e  proposed by SFPP. 

Because the Comn'dsaion is rejecting the use of SPPL's historical rate structure for the period 1985-1988 in this 
ixocaeding, and that of Its tormer parenL the next issue to be reeolved is the standard for determining the debt- 
equity stnJctore to be adopted whan the pipeline has no debt of its own. Tha Issue then becomse whather the 
parent's capital structure is appropriate. Thus, in Ooinlon No. 435-A, the Commission acknowledged that them is 
a strong presumption in favor of the parent company's capital structure, but concluded that this was not 
necaseadly cuntmlling. Citing Arco Pipeline Company (.OgJrdgO_Ng,_ ~,SJ ), the Commission stated: 

Of ccurs= the Commisa~on is concerned about whether a capital stnJctum is abnormal. But the correct 
yard~c~ is not whether the pipaline's capital sb-onture 

[SZ,0ST] 

is in tune with historical capital stnJctures. Rather, it is whether the capital stnJcture is representative of the 
pipe~ine's dsks. 14 

The Commission first concludes that there is adequate evidence within this record to conclude that SPPL's dsk 
in 1985 was materially different from that of its mllroed parent at that time. The record here is also confirmed by a 
publically available authoritative source, Moody's Transportation Manuel, involving the rail industry for the same 
period. The shipper parties squarely raised the issue of the relative risk of SFPP and its parents on this record. 
The shipper parties noted that the plpeithe's South System has possessed an oil tnmsporta6on monopo~/for the 
entlm period at dispute here, se weft sa dedng the period of the prior rate lltlgatlon, and has succaeded in 
defoatJng all efforts at emby by compatJtJve pipelines into the long haul markets served by the South System. In 
fact, its position was ~ secure that it proposed to undertake a major expansion beginning in 1985. 15 
Moreover, SPPL, the predecaseor pipeline, had a 100 percent equity structure in 1985, and by definition faced 
mJnirnaJ financial risk. I~ Based on the stability of its capital slnctum and a lack of meaningful competition, there 
is no rat~xtal grounds hem to believe that SPPL's operations or business substantial~ changed between June 28, 
1985 and Decamber 19, 1988. In fact, the mcurd reflects that it had a strong cummerclat pos#Jon and that, If 
anything, its ~ were improving. SPPL's business risk and financial risk was suffidentJy low that it was able 
to make a major lindted partnership public offering of both debt and equity interests the raised resulted in a 60 
pemeot debt componenL 

h b e cchc e c b  h g h  • 
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In contrast, the shipper parties submitted evidence regarding the business profile of its parent that strongly 
suggests that SPPL's parent company was operalmg in a substan~lly ~<,,ier environment in the same four year 
period, 1985 to 1988. 17 Based on these evidence, the ALJs in both rate proceedings concluded that the parent 
company was operat~g in a much more compeffi~e environment than its I~peline affiliate given its predominate 
emphasis on roll and tnx~dng operations. Moreover, a review of Moody's Transportation Manual for the same 
period discloses that the Southem Pacific Railroad, the parent company's principal asset, had cumulative losses 
on rail operalk)n8 between 1983 and 1988 of $481,417,000, Ihat it8 rail revenues were fiat in this same period, 
and its general bond obligations were rated at Bal, a rat~g grade containing dear speculative risk elements. In 
fact, most of the net cash from opemtlons was derived from real estate sales and flnanclal transac0ons ~ ~ 
cease to 10e a source of support once the assets were exhausted. 1~ Thus, the financial portion of Ihe parent 
railroad, and its atlendant ~ for the entre period 1984 to 1988 differed dramatically from that of its pipeline 
affigate, and this is reflected in their different prospects in the same time frame. At Itm time the pipeline was 
contemplating expansion and a public offedng, the Southern Pacific Railroad was expedench~ serious operating 
losses and was Itm subject of a merger by the Santa Fe Railroad in a proceeding before the Intm-Jtate Commerce 
Commission 19 Besides, SPPL Itseff argued in the earlier rate proceeding that the use of its parent's capital 
structure to establish the starting rate base was Irmpprop~ate because of its different risk. 20 

l s 2 ~ ]  

On r~earing, the G o m m ~  abso affirms its pcior ~ that the ALJ's finding that ~e  use of SFPP's 
panmrs capital stn,,ctum as of June 28, 1985 to establish the starting rate bese leads to an anomalous result that 
is incons~tent with the Coawnis~on'$ current rate making methodok)gy. The Commission found in 
435 that Staff had used the proper method for allocating SFPP's rate base between its South System Lines and 
its other div~ons, and w~hin the South Systam, between the East and the W u t  Limm. ;~ G~Ne~ this result, it does 
not make sense, as the ALJ in both proceedings concluded, to adopt a capital structure that results in a starting 
rate base that is hlgher than the ICC valuabon method that the Commlssion has ixeviously mject~d. ~ r ,  
SFPP's argument that it faced unknown regulatory risk in 1983 is bTetevant s~nce the capital StTuctum and the 
related opera,rig and rnancial risks am normaly determined as of June 28, 1985, the date the Ol~Non 154-B 
meb%odology was adopted. Thus, the parent company was aware of the regulator/climate well before it dec~ded 
to sp~n off SPPL into a separate, independently capitalized affiliate in 1988, thereby creating SFPP. 

The C o ~  reviews a pipeline's capital structure to assure that it is not conbived, or that the panmt 
company's capita] sb~ctum is not unrelxesentatNe of the pipeltne's risks. The previous discussion demonstrates 
that SPPL's cal:~d structure was 100 percent equity in 1995, which was ckmrly contrived, and that its financial 
risk was c4eady different from that of Its parents. Under these c~rcumstances, In mo~ cases the Commlss~n 
would deign a hypothetical capital s~uctum. In the instant case, however, there is no need fixthe Commission to 
des~n a hypothetical stnJctum because the pdva~ cap~al markets have provided the answer. That answer was 
the 61.74 percent debt--39.26 percent equity capital structure that SFPP raised in the financial ~ in 
December 1998. To propose a diffenmt stn~um would be invltB specula~n when an arm lengths public offering 
provided a fat bet~r one than one that could be consmcted by t~m Commlsslon. Because that capital structure 
was derived in a pul~ic offering, that capital i~zuctum reflects the financial madr, afs perceplk)ns of the plpeHne's 
dsk, thus efimlnat~g the need to estal~sh a proxy capital stn~ure as suggested by 091nlon ~ .  1 ~ .  
Accordingly, SFPP's actual capitalization as of December 19, 1988, should be used to establish its debt-equlty 
ratio for the period June 28, 1985 to December 19, 1988 as this most accumtahf ~ the plpeEne's risk. 

Moreover, given the status of SPPL's ratJ case litigation beginning in 1985 and the AI.J's inlbal decision in the 
proceeding in 1987, there is no inequity to SFPP'$ current equity ~ from the dedsk~ ham. First, they 
obtaln lhe benefits of the Oolnlon No. 154-B methodology des~ned to protect exl~ng investor expecta~ns, ~ 
as fire starting ra~ base wdt~up premium ~ be amoll~ed over file remaining ~ 1  ~ ~ ~ ~ .  ~ 
obtain all of these benefl~ even though by deflni6on they had no eqL~ty Inmmst in the pipeJine before 1 ~  
because the l~redecessor pip~ne enffiy, SPPL, changed Its ownen~Ip form In that year. The pcoq)ectJve 
investors in the culmnt SFPP plpel~e I~11ited padnendllp were also on nonce that them had been ~ ~ ~ 
matter of the idpelble's starting rate base before the I ~  partnership was formed on December 19, 1988, and 
that the ~ w a s  not resolved with finality under the 1988 Settlement. Thus, If the matter were to be resoNed in 
a manner that affected their long term returns, this risk was assumed at the time they purchased their interests. 

h b e cchc e c b  h g h  e 
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[62,069] 

Under these circumstances, SFPP's argument that the Commission is e~gaged in the type of retrospective 
mtemaldng that is appropriate only in a IocksdJn rate period determination is inapposite. Because the 
determination of capital stnJcture is essential to determine the starting rate base that applies to the rates at issue 
here, the ruling here is grounded in the fact that those rates are in dispute in this proceeding. If the issue had 
been resolved with finality in the prior proceeding, then SFPP's argument would have merit and the Commission 
would be bound by its prior determlnatJon. But as has been discussed, this is simpty not the case. SFPP also 
argues that the capltal sUucture adopted hem is less generous ttmn that permitted other o~ plpeU~. ~ ~ 
not change the fact that the rabo hem is within the bounds of normal Comn.dssion ~ ,  and in any event, it 
was actually utal~ished by the financial markets. It was also the one adopted by SFPP as 8 market based 
solution to its own financial and managerial concerns in an effort to ~ e  the mtum to the former parent 
company. As such, SFPP can hardly be heard to comptain because that StTUCtUm is relatively favorable to the 
rate payers. Finaly, SFPP's a~guments on rehearing that the other capital structures are within gas precedents 
am not relevant here. ;~ 

2. Recovery of Certain Civil Litigation and Settlement Costs 

The recovery of li~ga(~l costs occurs in two dtsdnc~ dlffefimt contexts in this proceeding. At issue are bo(h 
civil litigation coet and set~sment costs, which SFPP incurred in litigation in the slate and federal judicial system, 
and the regulatoff costs ttmt am related to adrrllnisCatJve li'dgatJon before this Convnission. The issue ~ ~ ~ 1  
litigation and setlkmleflt costs is addressed in this portion of the order. 

Ooinion NO. 435-A denied SFPP any litigation or settlement costs for anti-trust litigation brought by two 
shlppem, Navajo and RHC, related to SFPP's revenml of flows on pocbons of the East Lines. The Commission 
conc~ucled that the civil litigation costs and settlement costs involved in the anti-bust I~gatJon between SFPP as 
defendant, and Navajo and RFC as plaintiffs, were incurred with respect to an issue that did not arise from 
SFPP's performance of its common carder obligation. ;D 

On rehearing, SFPP asserts that the IRtgatJon and settlement costs related to its anti-tn~ litigation were woper 
regulatory expenses, that the costs am not extraordinary, and that eve. ifmey were, they would be properly 
recovered through its rates. SFPP asserts that since the ~ re~t~l to its contractual obligabons to senle its 
customers, the costs of this anti-tnJst ltt~at~n am part of its common carder obl)gatJon and were part of its normal 
operating expenses. It claims that Itm civil action costs were themfoce recoverable under Iroquo~ Gas 
Transmission System, LP. v FERC 24 as prudent business expenses that should be recoverable through its 
j u r i s d ~ l  rates. It further asserts that the tibgatton arose because SFPP decided to expand its system to meet 
the demands of certain customers and that reversal, and then re-mvenml, of a po r l ~  of its East Lines was the 
most efficient way to do this. It further argues that the llt~abon was Ixought by certain East Line customers who 
were attempting to prese~ certain ~ advantages by opposing SFPP's efforts to serve all tts customers 
through its line reversals. It also asserts that anti-trust allegations are inadequate to overcome the presumpt~ of 
prudence that attaches to its commerdal 

112,o7o] 

decisions, and that unproven allegatkms of wrong am insufficient to support the exclusion of civil litigation and 
seffiement costs from its farms. 

The Commission affirms its initial concluslon that the disputed civil litigation involved issues beyond the oil 
pipeline prudence issues governed by me Commission's tariff based regulatory authority. The merits of the civil 
lit~ga'don between SFPP and its east line shippers over the mvenml and m-mverlmt of portions of the East Une 
were never Iffigated before the Comncssion, nor would one expect them to be. Given that the Conwniuion has r)o 
jurisdiction over whether a pipeline enters or exits a ~ in contrast to the efficiency of its ongoing operations, 

h b e cchc e cb  hgh  e 
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the Commission is not the proper venue for reviewing the prudence of SFPP's ac0ons in making the line 
reversals o¢ the costs that were incurred in litigation on that matter. 

Through its regulation of plpe/ine rates and tariffs the Commission seeks to assure that the rates am just and 
rmmo~ble and not unduly discriminatory, in doing so, it examines the cost of assets used in the common carder 
service, and related expenses that are incurred in providing common carder sen/k:e under ttm tariff. In Iroquois, 
the challenged criminal costs arose direc~y from the deten'NnalJon that the pipeline had willfugy violated an 
environmental regulation imposed pursuant to the Commimon's cer'drK~te authority over gas I ~ i n e  e ~  and 
o o ~ ,  and the c~ninal litigation stemmed directly from the exercise of that authority. In the case of ordinary 
o p e ~ ,  the C o ~  has the al~4y to ex~ude the related costs from the plpetine's cost of service as a 
sanc~on if operations were imprudenffy or ineffldefl~ incurred Under InXlUOiS, supra, the issue was whether the 
underlying act, over which the ~ ctearly hacl jurisdiction, was pmdenL Ifthe underlying a c t ~  was 
prudent, theo the ~ g a t ~  c o ~  were also ixudem and could be recover .  If the underlying a c t ~  was not 
prudent, recovery would not be permitted. In conbast, as the prior orders establfi~, the behavior complained 
about in the civil actions at issue here is beyond the Commission's remedial authority. 

It would be anomalous if the Commission were to assume jurisdiction over the prudence of costs incurred in 
civil I~gation concerning a subject matter over which the Commission has no jurisdiction and where the litigation 
did not arise from day to day operabons under the plpeline's tariff c4~igat~ns. The instant dispute turns on a 
commercial dispute between SFPP and its customers involving bo/h entry and ex/t by the pipeline, en action that 
would not arise in the normal coume of the pipetlne's opembons under its tariff. ;~ In contrast, tort actx)ns or 
environmental matters arising flora day to day o p e ~ ,  right-of-way disputes, labor costs and contracts, 
d~q)utes with supp~k~r, contract dlsputlm with mJpl:)llem, rate matters, and shipper disputes about the provision of 
sewice over ex~ng facilities am the type of matters that arise with regularity under daily p i ~  ~ ~ 
operations. These types of costs can be expected to borne by shippem across the whole system once the c a ~  
has entered a met/mr, and all shippers wll bear both the benefits and burdens of those coets. 2e 

costs arising from such matters, including whether they were prudently incurred, am regulated under the 
known and measurable standard of the ~ ' s  

~2,o7~] 

test year, and the ef~ent  and econondcal management standards applicable to day to day public utility 
o ~  in the markets that the career is serving. As such, whRe the types of disputes listed in the previous 
paragraph may be resolved in forums other than the Commission, the related litigation costs are jurisdictional 
costs since they arlse from ll~gabon r~ated to dsks and expenses of regulated operabons provlded to the 
I=q=e~e's shippers under its tariff. In contrast, just as the Commission does not permit environmental costs that 
are incurred by the pipelMe's non-judsdictJonal operations to be induded in its FERC tariff rates, the Commission 
will not pen'nlt civil libation and =et~ement costs concerning a n o n - j u d s d ~ l  commercial decision to be 
included in SFPP's common carder rates. ;B The reasonableness of rids poldtk)n is m-enforced by the common 
sense obNnralbn by the East Line shippers that the costs and awards ret~ing to ~ r  ~ ~ ~ ~ 
pdmadly by themmN~s if the litigation and settlement costs are induded in the East Line ratu, rather than being 
distributed over a large number of East Une rats payers. Z0 The ConvnJu~ also afflcms its prior co~uJon that 
IM costs involved here were noe,-mcurdng under the Commmlon's cost of service regulations. 

3. Repam//on Issues 

In the prior orders the Commissk)n established the just and ~ rates for SFPP's East Lines for the 
calender year 1994 based on a 1994 oosts of sentice. Because those ra tu  were established pursuant to 
complaints, the rates established by the prior ordem became ~ on August 1, 2000, the date that the 
Commission accepted SFPP's compJance filing. The East Line rate levels as of August 1, 2000 were developed 
by debmnining what the mtlm would be on that clare after apldying the oil pipefine cost a d ~ t  ~ m  u ~ r  
the Comndssk)n's oJI pipetine regulations to the 1994 cost of service. To the ex~nt that certain ~ SFPPs ~ 
could not be recovered by the offset agakmt possible reparations that were not actualy paid in years afWr 1995, 
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the Commission also stated that those costs could be recovered through a five year surcharge effective on 
August 1, 2000. ~ 

Reparations are due when complainant shippers paid morn for East Line transportation service between 
January 1, 1994 and August 1, 2000 than the just and reasonable rate the Commission setabilsbed for the 
calander year 1994, beginning with the det~ of their complaints. The difference between the 1994 rate level and 
the level actually paid by thoee shippenl in the intontentng period through August 1, 2000 represents the amount 
that SFPP eamed above the just and reasonable rate established for the calender year 1994. Since the 1994 cost 
of service is being indexed, this results in a diffenmt rate ~ for the prevailing East Line shippem for each year 
be(ween 1994 end August 1, 2000, and e different level of reparations in each such year based on the date of 
their complaints. The large number of potential calculations materially comp4icates the issues to be decided here. 
In addltion, the ICA also ixovides that ~ are avaJisble for up ~o two yearn before the ~ing of a complaint 
if the rates paid in tf~oe two prior years exceed the just and reasonable rate established in this proceeding. 
Becaulm inde:dng was not in effect prior to 1995, the 1994 rates cannot be indexed reffo~lpecUve~j. 

~2,oTzj 

As e threshold matte~, Ooinion No. ,435-A hek:l that only those East Line shippers who had filed complaints 
could reeatve any ~ that might be due under that order, ~0 a ba.4dc ruling not challenged here, and that 
only Navajo Refining Company met the standmcl. Chevron and RFC filed requests for rehearing asse~ng that 
they have had complainant status Idnce the eady part of this pmeseding. A review of the record estel:~shea that 
the Commission's o~le¢ in these proceedings dated October 5, 1993, acoelXed Chevron's complaint in Docket 
No. OR93-5-(X)0 and consolidated it with this proceeding, DQQ~M~k~OP~2~0Q2.3! The same order granted 
RFC complainant status as a stx~cessor in interest to El Paso Refinery Company in the same dockets. 3Z SFPP 
did not contest these conck~ons. The Commission will grant rehearing. 

Moreover, as the case caption indicates, Tosco was a complainant in the instant proceeding on that date and a 
review of the underlying pleadings indicates that Tcaco dearly complained against the reasonableness of SFPP's 
East Line rates. 33 Tosco raised this paint in its comment on the compliance filing, and the CommJs~on concludes 
that Tosco s antilJed to reparations of any shipments on SFPP's East Lines between August 7, 1995, the date of 
its compialnL and the August 1, 2000, and for a two year period before August 7, 1995. Similarly, Mobil filed a 
complaint dated Aprff 3, 1995, as amended on June 12, 1995, that also challenged the reasonableness of SFPP's 
East Line rotes. ~ While SFPP questioned whether the Tcaco and Mobil complaints were adequate under the 
EPA, the C:)mmission acoepted the complaints and set them for hearing. ~ The Commission concludes that 
these two complainants are also enfitJed to r e p a Y .  

One additional party, Ultmmar, asserts in its comments on the compliance filing that it is also entJtk~ to 
reparations foe its shipments on the East Line after 1994 because it filed complaints against the East Line rates in 
1997 end subsequent years. Because the rates it paid in 1997 exceeded the rate levis ultimately determined to 
be reasonable for 1994, Ultramar COrK~daS that reparations are due it for the years between 1994 and the date 
SFPP's new East Uns rates became effective on August 1, 2000. 

Ultmmar's argument for reparations fails because its November 1997 complaint against the East Line rates 
was filed after August 7, 1995, the last date that com~ainte were consolidated into ~ proceeding. Therefore, 
Ullramar is not a COml~ainant in this proceeding and is not eligible for reparations here. The complaints filed for 
the period after August 7, 1995 ere currentJy before an ALJ, and the reasonableuese of those ratse, and any 
reparations that may be due, will be established in theae proceedings. As is ex l~ned in greeter detail below, the 
petites filing compla~ts after August 7, 1995, will not be precluded from obtaining an award, including 
reparations, pursuant to another timely filed prcoeadlng. Uitramar may not receive repara~ons at this time. 

On rehearing and in the compliance filings, Tcaco, Ultmmar, and Navajo again quesdon whether ,SFPP should 
be perrnlt~d to recover certain supplemental costs for 
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[82,073] 

the years 1994 through 1998 by means of an offset against reparations that might otherwise have been available 
in tho~e years. They assert that this I:~judlces their rights to refunds for the periods after August 7, 1995, and 
that the Commission should not have ruled in the SFPP rate ~ l n g  now before it that shippers filing 
complaints after August 7, 1995 am not e~gible for mparabons in the years that they filed complaints. 

Upon fudher review, the Commission concludes that them is some merit to these mguments. Therefore the 
Commission will clarify Opinion No. 435-.A to auum that Its prior ruling does not prejudice the ability of 
complaining shiRoem to recover mpomtions if b'~ey prevai in the s u b ~ q t ~ t  proceedings. As has been previously 
discussed, Ooiniofl No. 435-A e~abltshe¢l the just and reasonable rate for the yearn 1994 and subsequent years, 
as indexed through August 1, 2000, for the complaints at issue here. However, the Commisak)n has not 
determined a cost of service for the East Line 1lot the years after 1994 baed on the cost facton~ that were ~ 1 ~  
ir ok,  tn thoee sul  luent years. The fore the Commbs  has made no dedsion regarding what 
the just and reasonable rate level should be in each of the subsequent years for shipments that are subject to the 
complaints after August 7, 1995. As the co~t and revenue factors that would be used for determining a just and 
reasonable rate could be different in each of these later yearn, there is no record basis here for detem~ing the 
leve~ of the just and reasonable mtos for subwquent yearn based on a co~t of service for ~ y~m. ~ 
Commission therefore condudes that it would be inequ#able to prech~e parses filing Umely complaints against 
the East Line taros aftra- August 7, 1995 from ll6ga(~ the coet of sendce of each of the subsequent yearn, ~ 
therefore complaints may lie against the East Une ratN for the years aftor August 7. 1995.37 

The protesting padJes also assed that any reparations that might otherwise have been due ehippem in the 
yearn 1994 through August 1, 2000 should no( be uNd as an offNt against oe¢tain corn ~ ~ ~ n  d~ 
not permit SFPP to include in its embedded coet of service. In the preceding paragraphs the Comntssion has 
ruled that complainants who filed against the East Line rates after August 7, 1995 should not be precluded from 
obtaining reilef under tho~ complaints. This means that if the complainants should prevail, ffmy could be 
awanded reparations from the date of their complaints to the date of any subsequent Commission order, and for a 
period two years back from the date of the complaint. The Comndssion dadfles that the fact th~ ~ m ~  ~ 
any revenues that now flora m t u  that exceed the just and reasonable level to offset certain oUler ~ ~g a ~  
not prejudice the rights to ml:~'aborls under COml~alnts filed in the subsequent years. 

Thus. in ¢a~Jlat~g ~ ,  as ex]04alned in Q~llon No. 435-A, SFPP must determine what the just and 
reasonable rate would be In each year between 1994 alxl August 1, 2000 (as wo, as two years ~ ~ ~ 
date of the earliest complaint), and then calctdate what the applopdate gross revenues would have been from that 
rote. The difference between the gross revenue under the new just and reasonable rate creates the total 
r e ~  pool. SFPP would then cak::ulate the r e p a ~  due each 

!112,O74J 

eligible shipper (including Int~mt), leaving a re~luzd in the pool of funds that could not be disffibuted because 
certain shippe~ had not filed a corniest  within the time frame of this proceeding. The residual poe4 would then 
be credited agairmt the total supplemental co~ts ~ under Oolnion No. 435-A be{ween 1 ~  a ~  1 ~ .  ~ 
remaining allowab4e co~s would then be recovered through a five year sumharge beginning on August 1, 2000. 

As noted, the ru,ng hem b wRt~ut prejudkm to me dghts o(me comp~nants ~ ~ ~ ~ ~ ~ 
after Auguat 7, 1995 to moeive repamUo~ under the ~l~equent complain=, tf mperaUon8 ~oukJ be due, ttmy 
would be awarded In due coume In Ute additional proceedings now at hudng I:~ore the Commiss~n. ~ 
Comml~on tz 8dopting th~ so lut~ because its dou  not deem It equitable to born ~ ~ ~ ~ ~ 
amounts that are not paid punmont to Oolnion No. 435-A. and also file for a five yeet ~ ~ ~ n  ~ 
that were not Induded in Its lg84 co~ of ~ c e .  This soluUon pmve~lS thst inequlty ~ ~ ~ ~ of 
subsequent cornplainantL 

4. FERC Regulatory Costs F_xduded from SFPP's 1994 Cost of 
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In i~;~jg_n No. 430-A, the Commission did not permit SFPP to include in its East Line rates certain FERC 
regulatory co6ts SFPP estimated it would incur after the 1994 test year because those estimated costs were not 
known and measurable within the time frame ordinarily permitted by the C o ~ ' s  regulations. 3a On 
rehearing, SFPP asserts that its FERC regulato~ co6ts have been so high that/t ~l~J/d be pert'niXed to include at 
least some FERC regulatory costs in its embedded East Line rates. In the prior order the Convniselon followed its 
tredltJona4 practice of limiting the inclusion of high FERC regulatory costs in embedded rates to ensure that those 
costs do not artificially inflate the level of rates between rate cases. The Commission did recognize that SFPP's 
litigation costs am ongoing, but in light of their eXCel~omal size and the unusual time frames, permitted SFPP to 
recover its FERC litigation costs for the yearn 1995 through 1998 attributable to the East line rates through a 
combination of:. (a) a surcharge to be amort~ed over five years; end (b) an offset against ~ that might 
be due to shippe~ that had not filed comptsints agatnst the East Une mtss in the instant proceeding. The 
Commission will deny rehearing of SFPP's request that it be permitted to include a higher lavel of regulatory and 
ganera~ legal costs as an embedded ccat in its East Line common carder rates, and will affin'n its prior ruling that 
these costs may be recovered through a comblnabon of an ~ against reparations (without prejudice to the 
pending complaints) and a five year s o ~ .  

The expenses have been high for all parties, and the issue be~e is how those costs can be most equitably 
eBocated. At the outset, SFPP is ~ to recover Its l e g ~  FERC regulatory costs through its jurisdictional 
raM. The 1994 costs were some $2,914,114, of which 50 peccorR is allocated to the East Line figures under 
f ~ p . j ~  43~A. ~ By comparison, the accumulated unrecovered FERC IffigstJon cost for the remaining years 
addressed by Opinion No. 435-A cover 5 years: 1993 (because repemtJons are retroactive to that year), and the 
yearn 1995-1998 was $14,354,165, oran average of $2,870,833 per year. This is somewhat lees than the 
$2,914,114 that SFPP sugge~s should be included in SFPP'e embedded rates on the grounds that the 1994 

were representative of SFPP's FIERC rlClatsd 

[62.O75] 

costs over a several year pedod. ~o However, ~ numbers am quite close and Indicates the consistency of 
SFPP's FERC rlNated regulatory costs in this time frame. 41 

The pcol~em with incJuding $2,914,114 in SFPP's 1994 just and reasonable rates is that cost would be included 
those rates until such time as SFPP filed a new rate case, or the Commission issued an order changing SFPP's 

cost of service and rates on a prcapecfive ba~s. 42 Even with the ongoing litJgotton now before the Commission, 
there is no aseumnce that SFPP's litJgat~ costs would exceed $2,914,114 a year for the several yasm that the 
1994 rat~ are likely to remain in effect- In light of theae facts, the Commission wil affirm its decision to include 50 
percent of the 1994 FERC regulatory costs in the East Line rates amortized over five years beginning in that year. 
The Commission will also affirm its decision that the 50 percent of the FERC regulatoW co~s incurred in the years 
1993 and 1995 through 1998 (some $7.17 rnil]ion) can be included in the East Line rates as a five year surcharge 
beginning on August 1, 2000. While these costs were similar to the those incurred in 1994, this will eneum that 
the FERC regulatory costs are not embedded in SFPP's just and reasonable rates beyond the period of the 
surcharge. Since those rates became effective after the completion of the five year amot tm~n period for the 
1994 FERC regulatory costs, the impact of remaining costs after that year wUl be further mi~gated. 

While the Commission has permitted SFPP to recover its FERC regulatory costs for several years in keeping 
with the Iroquo/s doctrine, the Commission is concerned about the very high level of regulatory costs SFPP 
incurred between 1995 and 1998, even aBowing for the comldex and novel nature of the proceeding. For 
example, page I of Schedule 2 contained in SFPP's July 17, 2000 coml:i/~mca filing shows a total 1994 co~t of 
service of $15,546,000. Allowing for the fact that the some $2.g million in FERC regu~ory costs irtcmTed in lgg4 
is spread over 5 years, some $600,000 of this cost of sendce reflects FERC regulatory costs. If all of the FERC 
regulatory costs were included in the 1994 cost of service, the total 1994 coat of service would have been 
approximately $18,480,000 and the FERC regulatory costs would have exceed 15 percent of the total cost of 
service. While the Commission does not have before it FERC regulatory costs SFPP has incurred after 1988, the 
past costs approach any reasonable limit as • percentage of total operating costs and could reasonably be 
considered excessive. The overall size of SFPP's regulatory costs after 1998 and the rate at which these might be 
recovered is an issue that may therefore be considered in ongoing litigation now before the Commission. 
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B. The Compliance Filing 

SFPP made a filing on July 17, 2000 to compS/with the provisions of Opnion No. 435-A. On the same date 
SFPP filed proposed FERC Tariff 60 in Docket No. 1500-~79-000. Tariff 80 contained rates designed to 
implement the compliance filing and also to institute a surcharge to recover certain additional costs the 
Commission stated SFPP might be able to recover under the temls of Opinion No. 43,~_. Navajo fik)d a timely 
motion to I n t e ~ e  and pmbmt on July 31, 2000. On August 16, 2000, the Commies~ issued an order accepting 
and suspending prolxmed Tariff 60 to be effective August 1, 2000, subject to refund, and requiring SFPP to 
submit certain 

162,0761 

supporting infolrnatk)n that was not included in its July 17 filing. ~ In response, SFPP filed additional information 
with the Commission on August 31, 2000. 

On Augu~ 7, 2000, Texaco Refining and MarkeS-~, Inc. {Texaco) and ARGO Products Company, a Divtr,/on of 
AUanta Richfield Company, filed for late Intervention. These two int~ventions are u n o l ~ .  On August 15, 
2000, URrarnar Diamond Shamrock C o ~ n  filed a late ~ for intervention and a protest, and on August 
21, 2000, Tosco Corporation did also. Both companies assert that they did not receive notk:e of SFPP's 
compliance filing and that they would be dlmcfiy impacted by the rates contained in Tariff 60. On August 31 and 
September 5, 2000, SFPP filed objecltons to the late IntorvenUons of Ullmmar and Tosco respectively. SFPP 
asserts that Ooimon No. 435-A was a matter of common Imowiedge, that the intorvontions are long after the main 
docket was mlftuted, and that the intenJening parties should not be permitting to mlitigate issues that had already 
been addressed in Qp.j11_~!. NO~_.4=~::A. 

The Commissk~ will grant the four proposed late interventions. An four of these firms are shippers on SFPP's 
East Lines and will be dimctiy affected by the rates ~ in Tariff 60. As such, they should be permitlod an 
opportunity to comment on the compllence filing and surcharge calouleUons that underlie that tanff though they 
will lack standing to challenge the substance of Order NO. 435-A. 

1. /~te Base Issues 

Navajo raises two issues in its protest regarding SFPPs amodJzatJon of its rate base. It first asserts that SFPP 
did not use the proper time frame for the amerttzation of its starting rote base. It further asserts that SFPP did not 
use lhe proper starting date for the amortization of part of its accumulatmd delta'red income tax (ADIT) liability. 

Navajo notu that the CommlssJon hatd in Oolnion No. 435-A that SFPP shouid amortize its starting rate bees 
wd~ up over '1he c o m ~  useful NM of the plpellne's assets as of Deonmber 31, 1983." ~ It asse¢ts that SF'PP 
did not apply this mathod but used the Commission's esthnat~, of 20.6 years to amodize the mat of its rate I~me. 
Navajo argues that there was no besis in the rocorcl for this elirnated uesful IIM, and that in Mct the remaining 
usoful lifo is 16.8 yearn. It sulxnits an atfldavtt of one Mr. Horat who notos that tbe ratio of nat career ~ to 
gmu  cantm propen~ on Decomber 31, 1983 was 44.50 pa~ant, i.e., that some 55.50 perceflt of the ~ ~ 
atmady beon d ~ ,  and that the c o ~  depmdat~n ram for 1964 wea 2.65 parcanL Dividing the ~ 
numbem results in a remaining uNful life of 16.8 years, or a completion of the ammttzati~n period of around 
October 16, 2000. It s u g ~  rrat that SFPP shonld be required to make the proper calculation, and remove the 
starting rate bees componeflt from Its ra~ caea In this Instar~e. The ~ concludes that Navajo has 
cocmct~ catculetKI the amortization period for SFPP's ata~ing rate base and that the rates should be recalculated 
accordingly. SFPP must use the 16.8 year time frame for the remabling amod~a~on of Its starting rate base. 

A secondary issue is whether the starting rate base component should continued to be included in SFPP's 
coats for the rates that were effective August 1, 2000. The Commles~n finds that it is not a p p r o ~  to con~nue 
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to include in SFPP East Line rotes a rote component that will be obsolete under its own terms within some 
three 

[s2,o77] 

months after the new rates became effective on August 1, 2000. The Commiss~n therefore directs SFPP to 
rernove the SRB cost from its base ratas as of August 1, 2001, and to Include that cost as a one time charge in 
the invoices that have been issued for the months in which it would have otherwise been effoc~e. The cun'ent 
posture of this proceeding permits this to be done in an edminisUaitvely efferent manner. Since the comte have 
already been billed under tho rates that became effective, subject to refund, on August 1, 2000, SFPP must 
refund that portion of the rates that have already been collected for the months to which the SRB would no longer 
apply. SFPP must make an appropriate revised compliance figng. 

The third rate base issue involves SFPP's ~ amortization of its def~rsd accumulated income tax 
liability. Navajo asserts that ~ 2 L n ~ h a t d  that under the Conmdsalon's Lakehead doctrine, '~ perthershlp 
pipelines are permitted to include an income tax aaowenca in their rates only for that portion of the enteqxiae that 
is owned by intemste that incur a coq)orate income tax liability on their sham of the partnership income. 46 Navajo 
assects that this shift horn a whote to a partial income tax dowance results in an exce~dve ADIT betence 
because the deferred taxes would have to be calculated against a lower amount of total income taxes. It notes 
that Ooinion No. 435 required this ADIT balance to be amor'dzad using the South Georg/a method. Navajo states 
that SFPP did establish a line in its ~ filing to make the necessary edjustment (Schedule 13, line 5), but 
inNxobedy began rite a ~  in 1988. Navajo asserts that since the Commt~on did not require SFPP to 
adjust its income tax alk~vance before 1992, the amoRizatJon of the excessive ADIT should not begin unB that 
year. Navajo is coIrect and SFPP must modify its compliance filing accordingly. 

2. Application of the Lakehead Doctrine 

QDj_~_ .No~4=~J-~ affirmed on appeal that SFPP was subject to the Lakehead docffine and that SFPP must 
modify its cost of service to alindnate any tax allowance related to non.-corporate owners unless it could establish 
that such entities were subject to double taxatiOn. In its compliance filing SFPP states that the tax allowance 
contained t~retn was based on the list of unit holdem contained in Exhibits No. 477 and 478. It did noL however, 
specifically list in the compliance filing the unit holders upon which the compliance filing mike. It further states that 
the corporations listed in its unit holder list are not categorized by whether those corporabons have Subchapter C 
o¢ Subcha~ter S status. It asserts that the unit hokter corporations listed in the cited exhibits are unlikely to be 
Subchapter S corporations because of the restrictions on such corporations for eaming passNe income. 

The intervening parties assert that SFPP has not adequately estebiished which units holders were the bests for 
the calculation of its income tax allowance and whether those unit holders were in fact subject to double taxation. 
The Commission agrees that in its revised con~iance filing SFPP should list the corporate unit holders that were 
the basis for its compliance filing, and certify to the best of its knowledge that these am not Subchapter S 
cofl)orat~ns. The remaining unit holders are to be excluded from the calcuiation for the reasons stated in Qt;~iomn 

3. Civil Litigation Fees and Settlement Costs 

[SZ TSl 

SFPP included in its compliance filing substantial libgatton fees re~ated to its FERC based litigation and to the 
civil litigation discussed earlier in this order. The protesting parties assert that these expenses are inadequately 
documented and that SFPP has incormc~ included in its compliance and teriff filing civil litigation and estt/ement 
coats. SFPP later provided document=lion which separated the costs into FERC East Line, CMI East Line, and 
Other for the years 1995 through 1998 as well as a summary for the year lgg9. In making its next com~lence 
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fling SFPP must dearly exdude any (:iv, litigation costs from the claimed legal expenses used to develop any 
surchmges autholtzed under Ooinion No. 435-A. It must also establish for all the years used in calculat~g its 
reparation obligations, Including tho~a pdor to 1994, whether the fees and expenses permitted are FERC rekl t~ 
expenses and the periods to which they apl~y. SFPP must include in its revised compliance filing an exptanation 
of how it has done so. 

4. The Recoven/ of Certain Additional Costs 

Ooinlon No. 435-~stated that SFPP might be permitted to recover by means of a surcharge certain additional 
co~ts that were not included in its 1994 cost of s~-vice. These induded FERC regulatory expenses, as has been 
discussed, and litigation, environmental, and line rehabilitation costs that were incurred in the years 1995 through 
1998. This determination is again protested atthe compliance phase, with the wotestlng parlms again asserting 
that this ruling violates the filed rate doc~ne. They assert that SFPP should have filed a rate inorease to cover the 
addilJonat costs during the years at issue. Upon further review, the Commission concludes that SFPP should not 
be permitted to recover any costs that were not Incurred in the 1994 cost of sendce test panod, o ~  ~ n  ~ 
FERC regulatory costs previously discuued in this order. 

Earlier in this order SFPP was directed to make reparations to cmlain of its East Line shippers based on a 
1994 cost of service that does not include documefltml costs In later yearn. Reparations based on ~e  1994 cost 
of service wiJI raduce the cash-flow that was ganemted in those yearn. The problems with the recovery of 
additional legal costs incun~d outside the 1994 test year were addressed eadier in this order by pamdffing SFPP 
to recover those costs through a five year =Jrcharge beginning with the elfectlve date of Its ~ ~ ~ e  
rates. This was done to mitigate the impact of costs that m6ght have othenNise been included in SFPP's just and 
reasonable rates for an indefinite period based on the amount of FERC regulatory costs that were actually 
kcurred fn the test period. 

SFPP has claimed no extraordinary environmental costs for the yearn 1995-1998. It does c),aim to have 
incurred some $5.9 mid, on in pll~lne repair and mhablJitation costs that were expensed and not capitalized, or 
about $1 million per year in of costs in those four years that was not placed in Its rate base. However, unlike the 
FERC regulatory costs, none of these were incurred in the test pedod. 

The Commission does not believe that SFPP can be faulted for failing to file a new rote ~ ~ ~ ~ 
costs during the course of this compk~ l~gabon. However, the Commission nevertheless concludes that it should 
not conslder costs outskle the test padod when none of these co~s were Incurred in the test ~ m ~ any 
regularity thereafter. To allow a surcharge under these drcornstances would permit SFPP to recover costs after 
the rant which wera not eve ~ t  in the te~ year its~f and which ltmmfom could not be ~ in a ~ of 
sen,ice rate filing. To do so after the fact raises serious questions under the filed rate doctrine. Moreover, the 
rates that were in effect in the yeanJ to 1994 were indexed rates under the provisions of the EPA. As such 

[S2,07S] 

SFPP was required to demonstrate a substantial d ~  between Its actual cost of service and the rate 
resulting from applic~on of the index in order to change the rate t0 orte above the irldexed ~ i l ~  ~ 1 .  ~ P  
failed to make this basic showing for the categories of costs that were not even Ixesant in the 1994 ~ of 
s e n ~ .  

C. Subsequent Filings 

SFPP is d~rectsd to make a revised compliance filing to be effective August 1, 2000, indLKling revised tariff 
shee(s ~lat ara necessary to Implement this order, wt~n 60 days after this order issues. The Initial ~ s  of 
reparations for the years 1993 through 1999 for the eligible East Line shippen; is to be extended to August 1, 
2000, the point at which the reduced East Line miss became effective under Ooinion No. ,135-A. The cost of 
service of all of SFPP's lines is ckmed for the penod before 1996, because all comp~nts against earlier years 
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have been dismissed or resolved. The determinations here are controlling in the ongoing litigation in Docket 
No. OR_.9~-2_ .-J~O__, at aL 

The Comm;asion orders. 

(A) Rehearing is granted and denied to the extent stated in the body of this order. 

(B) SFPP must filed a revised compliance filing and revised tariffs, including revised ~ of reparations 
and refunds, complying with this order within 60 days after this order issues, the revised tariffs to be ef fect~ 
August 1, 2000. 

- F m  - 

[s2.0e3] 

1 SFPP, LP., 91_.FF, BQ_~1=135 (2000) ((~lr)_iog. N j ) ~ A _ ) .  

2 SFPP, L.P., 86 FERC II61.022 (1999) O(Ol~ion No. 435). 

D;2,Oe4] 

3 SFPP L.P., 92 F E R C  1161.166 (2000) .  

4 The parties have since filed a number of procedural motions addressing the time frame and reparation issues 
addressed by this order. None of these merit further cons,%~natlon than the merits discussion of reparations 
issues In the body of this order. 

5 The starting rate base for all oll pipelines is the rate base to be depreciated beginning on December 31, 1983. 
ThemaRer, all rate base addi~ons are at the actual construc~n cost The starting rata base reflects a weighted 
average of ~e histodcel book depreciated rate base of the pipeline and the depreciated Interstate Commerce 
Commission (ICC) valuation mathodology, a form of repcoductJon cost that was rejected by this Commission as 
unduly high. The starting rate base is defined as the historical rate base plus a premium above that rate base that 
results from the weighted average. See, 80 FI~RC at pp. 65,125 -26 for the formula. This premium is amortized 
over the remaining useful life of the plpeline's assets as of December 31, 1983. The debt-equity ratio of the 
pipeline is Lasd to develop the weighting factors used to determine the premium that will be amortized. While 
December 31, 1983 is the date on which the amoftiz.~n begins, the Commission ordinarily has fixed the debt- 
equity structure at that in effect on June 28, 1985, the date of Opinion No. 154-B. See, 80 FERC at o. 65.126 ; 86 
FERC ~ p. 61,088 ; 91 FERC at p~. 61.504 -05. 

[S2,0~'] 

6 SFPP became an independent pipeline on December 19, 1988 after being offered to the public as a NmRed 
liability partnership. The references to SPPL for the period before December 19, 1988, refer to its predecessor 
incorporated pll~ine, Southern Pacific Pipe Une (SPPL), which was owned by the SantaFe Southam Pacific 
Company. 

7 Id. at p. 65,128. 

e See Exh. No. 529 at Schedule 8, page 3 of 4, lines I and 2 (years 1989-94). 

9 Citing the 85.g6 percent equity st~cture in Alabama-Tennessee Natural Gas Co, 52 FERC 181,151 (1983), 
rood/fled, 27 FERC 161,006, at p. 61,417 (1984). 

10 1998 Settlement and Agreement between SPPL and Aidine Intarvenors: AdJde V, Sec~n 5.3. 
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~2,06¢1 

11 ~ 6 1 . 6 2 1 ,  citing Farmers Union Central Exchange, Inc. v. FERC, 734 F.2d 1486 (D.C. Cir 1984), 
carl denied sub nora., Wtlliams Pipeline Co. v. Farmers Union Contra/Exchange, Inc., 105 S. Ct. 507 (1984) 
(Farmers Union II) at 1513. The ALJ's citation is at 39 FERC at p. 65,087. The Co(Jrt summarized the language 
from Wdltams Pipe Line Company, 21 FERC 181.260 (Ot)inion No. 154 ) (1982) at p. 61,621. The Comrnlssk)n 
order under review had severely criticized the hypothetical rate base concept, a view that was not shared by the 
Court. See the text, infra, for the test adopted by the Commission in O~nion No. 351, which focuses on the issue 
of whether the capital stn.mture is representative of the plpeline's risks. Both concepts focus on the ability of the 
p ~  to raise capital in a pdvato mad(et using proxy tests to establish an appropriate capital structure. The two 
concepts have the same practical result since risk is a key component in datennining the capacity the pipeline has 
to support debt in the al~ence of the parent's guarantees. 

1~ 80 FERC at p. 65,129. The ALJ adopted Staff's estimate that the use of the parent's cal~tat structure as of 
June 28, 1985 would result in a starting rate base for 81e South lines of $70.7 million compared to a starting rate 
base of $61.5 million based on SFPP'a actual capitel stnJctum as adopted on December 19, 1988. 

[62,O67] 

14 An:o/ :~/ ine Company, OQinion No. 351,52 FERC ~61,0~5_(1990), at p. 61,233. 

15 See Ex. 910 at 76; See, 39 FERC at p. 65,080, ~5_,Q~_, c/t/rig (9//P/pe/ine Deregu/at/on, Report of the U.S. 
Depatlment of Justica, issued May 29, 1986, at 75-76; 

1~ ~9 FERC at j~  ~ -84. 

17 See Ex. 911 and Ex. 101. 

11 See Moody's TrenspottatJon Manuel, 1990 Edition at 341-43. 

19/d. 1990 Edition at 344. 

20 See E¢ 909 at 24. 

[62,0~] 

z.1 86 E E ~  61.088-87. 

[62,069] 

SFPP cited 85.96 percent equity ~ l~ tum in Alabama-Tennes~e Natura/Gas Co., 52 FERC ~61.151 (1983), 
modify/, 27 FERC ~61,006, at p. 61,417 (1084). 

=3 91 FERC ~t on. 61,511 -13. 

1~ Imquo~ Gas Tran~nlsslon System, LP. v. FERC, 145 F.3d 398, 403 (D.C. Cir. 1998). 

[S2,07q 

z~ In fact, the Commission has no authority to require SFPP to expand its pipeline to meet addltk)nat demand. 
This is a matter for the pipeJlne' sc4e dIB:mtion. 

;~ ~/~ila the environmental violations in Iroquois were s~e specific, the prudence of thase actions adsas under 
regulatoW obligations that apply to the system as a whole and there is no doubt about the Coflvnlasion's ability to 
review the prudence of an action that invo~'ed an area over which it has unquestioned, and pdmary jurisdiction. 
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[62,071] 

27 The rsltion~e expressed on rehearing makes it unnecessary to address SFPP's arguments that the costs 
involved in the Exxon Valdez oil spill litigation were defined as extraordinary costs because of the Contractual 
relationship between the pipelines and shipl~ng company involved in the spill, and as such reflected facts that 
were unique to that case. 

ZP The costs would be included only in the East Line rates since they involved the East Line shippers only and the 
Commission has required that costs attributable to the East and West lines be allocated to the East and West 
Line rates respectively. 

29 91 FERC at Do. 61.516 -17. 

[62,07q 

3Q Id. at p. 61,154. 

31 SFFP, LP., 65 F~_R.CL.1Q~028, at pj_Q~)_(1998). 

32 Id. 61,380. 

33 See Tosco's August 7, 1995 complaint in Do(;ket NO. OR95-34-000 at 8-10. 

a4 See Mobirs June 12, 1995 amended complaint in Docket No. OR95-5-000 at6. 

Mobi Oil Corporation v. SFPP, Z~_~. ,R~l .032 (1995). 

ps2,073] 

36 No additional complaints were filed until 1996, and thus 1996 is the first year for which SFPP's East Line cost 
of service can be challenged by complainL The cost of se~ice of the two prior years might have to be adjusted to 
calculate reparations. 

37 This issue is also pending on reheanng of the Commission's September 26, 2000 decision in ARCO Products, 
supra. If an East Line shipper has received the benefit of the 1994 cost of service in the subsequent years, then 
that shipper must meet the Comndss~n's standing requirement that there be a substantial divergence between in 
the cost of service end the change in the index in the subsequent years if a Commission established rate is to be 
reviewed. 

[62,074] 

3e 91 FI~RC ~t p._61.518_, c/t/rig, 86 FER~C ajp. 61.113 in footnote 57. 

See Schedule 30, page I of 3, of SFPFs July 17, 2000 Q~in_ign No, 43~5-A Compliance Filing. 

[S2,07S] 

4Old. 

4~ The C o ~ n  has discretion to bese the pipeline's ratas on a ~ coats outrode the standard 12 to 15 
month cost of sem,'ice period i f~is would result in a more rationale and equitable rate structure. 

42 It would also materially increase the cost to the East Iine shippers for the year 1993 and all subsequent years, 
and matedab/reduce their reparations as weit for any of the years for which SFPP's cost of service is now a issue 
in these ixolmcMd proceedings. 

ps2,07e) 

43 SFPP, LP., 92 FERC '1161.166(2000). 
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44 86 FERC atp; ~1~_o9o. 

[62,o77) 

45 Lakehead Pipe Line Co., Ooinion No. 397,71 FERC ~61.338 (1995), order on feb'g, ~ q = _ 3 9 ~ _ 7 - A ,  7_5 
FERC ~61.18!_(1996), discussed at 9_1_ F_~RC DD. 61.508 -10. 

'~ C/ring, 86 FERC_at p. 61 093. 
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